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ART & CULTURAL HERITAGE LAW COMMITTEE 

Williams v. Nat’l Gallery of Art  — 

Nowhere to Turn for Victims of post-1945 Theft of Art 

By: Kathleen A. Nandan1 

Plaintiffs-
Appellants, heirs of 
Margarete (“Greta”) 
Moll, sued Great 
Britain, the National 
Gallery, London, 
and the American 
Friends of the Na-
tional Gallery, Lon-
don, Inc. to recover a 
painting by Henri 
Matisse entitled Por-
trait of Greta Moll 
(the “Painting”).   
Focusing largely on 
foreign sovereign 
immunity, the lower 
court dismissed the 
lawsuit.2 The U.S. 
Court of Appeals for 
the Second Circuit 
affirmed that deci-
sion in an un-
published summary 
order dated Septem-
ber 10, 2018.3 

In 1908, Oskar Moll 
purchased a portrait 
of his wife Greta 
from Henri Matisse, 
from whom he had 
commissioned the 
work.  The Molls 
lived in Berlin when World War II began; 
they and the Painting survived the war.  
In 1946, given the turmoil of post-war 
Berlin, the Molls decided to move to 
Wales, and, in order to protect the Paint-
ing from looting, they decided to send the 
Painting to Switzerland to be held by an 
art dealer.  Oskar’s former student offered 
to take the Painting to Switzerland, and, 
after Oskar’s death in 1947, the student 
took the Painting, but converted it and 

kept the proceeds, later confessing to Greta 
that she had used the Painting to secure a 
loan from the art dealer.4  A New York art 
gallery acquired the painting in 1949.  
Thereafter, the painting was transferred a 
number of times and, in 1979, two years 
after Greta died, the National Gallery – a 
public entity wholly owned by Great Britain 
-- acquired the Painting.5  Plaintiffs alleged 
that the National Gallery “ignored the red 
flag that the [P]ainting had been transferred 
in the immediate aftermath of WWII, and 
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the warnings given by the United States 
government . . . to be especially diligent 
with regard to art transacted at that time.”6  

At some time after 1979, the Plaintiffs 
informed the National Gallery that the 
Painting had been stolen from Moll and 
began corresponding about the Painting’s 
provenance, but the National Gallery re-
jected Plaintiffs’ claims, asserting that it 
had good title and that it had conducted 
reasonable due diligence when it acquired 
the Painting.7  Meanwhile, the Plaintiffs 
had filed a request for return of the Paint-
ing with the British Spoilation Advisory 
Panel (“SAP”), a body that resolves Holo-
caust era art claims.  The SAP declined to 
adjudicate the request, noting that its juris-
diction was limited to the Nazi era, which 
ended in 1945, but the events leading to 
the Painting’s theft occurred in 1947.8   

Plaintiffs thereafter brought suit in the 
Southern District of New York seeking 
declaratory relief.9  The Defendants – 
Great Britain, the National Gallery, and 
American Friends (a U.S.-based non-profit 
that operates for the benefit of the Nation-
al Gallery and which the Plaintiffs alleged 
was the National Gallery’s alter ego)10 -- 
moved to dismiss.  The district court 
granted those motions, finding that the 
Plaintiffs’ claims were barred by the For-
eign Sovereign Immunities Act (the 
“FSIA”), the statute of limitations, and the 
doctrine of laches.  

On appeal, the Second Circuit affirmed the 
lower court’s finding that it lacked subject 
matter jurisdiction over the dispute be-
cause the Plaintiffs had failed to plead that 
the Painting had been “taken,” a necessary 
element under the claimed FSIA excep-
tion.11   

The FSIA “provides the sole basis for ob-
taining jurisdiction over a foreign state,” 
including its agencies and instrumentali-
ties, such as the National Gallery.12 The 
FSIA generally confers immunity upon 
foreign states facing suit in U.S. courts, 
but it also provides for a number of excep-
tions to this general rule.13  The expropria-
tion exception applies when a plaintiff 
demonstrates that:  (1) rights in property 
are at issue; (2) property was taken; (3) the 
taking was in violation of international 
law; and either (4)(a) the property is in the 
United States in connection with commer-
cial activity being undertaken by the for-
eign state; or (4)(b) the property is owned 
or operated by the foreign state’s agency 
or instrumentality which is engaged in 
commercial activity in the United States.14  
The Second Circuit explained that, as used 

in the statute, the term “taken” “refers to 
acts of a sovereign, not a private enterprise, 
that deprive a plaintiff or property without 
adequate compensation.”15  Because Oskar 
Moll’s former student,  a private actor, had 
stolen the Painting, the Court agreed that 
the Plaintiffs had failed to plead the requi-
site elements of the exception and that the 
district court therefore lacked subject matter 
jurisdiction.   

Plaintiffs claim to be the rightful heirs to 
stolen artwork now held by the instrumen-
tality of a foreign state, but they are without 
recourse in either U.S. or U.K courts.16  The 
district court never resolved the question of 
whether the National Gallery was a good 
faith purchaser of the Painting (noting that 
resolution of that question was not neces-
sary to its decision),17 and the Plaintiffs’ 
lawyers complained that they have been 
denied their day in court.18 However, nei-
ther U.S. nor U.K law provides relief based 
upon the specific facts at issue here, where 
the artwork was stolen after World War II 
and by a private actor.  As noted in another 
case involving artwork misappropriated 
after the Nazi era and involving the applica-
tion of laches, in cases like this, courts are 
left “in the unenviable position of determin-
ing who gets the artwork, and who will be 
left with nothing despite a plausible claim 
of being unfairly required to bear the 
loss.”19 

♦__________________________________ 

1 Counsel, Leech Tishman Fuscaldo & 
Lampl, Pittsburgh, PA. 

2 Williams v. Nat’l Gallery, No. 16-CV-
6978, 2017 WL 4221084, *1 (S.D.N.Y. 
Sept. 21, 2017). 

3 Williams v. Nat’l Gallery, _ Fed. App’x 
__, 2018 WL 4293327 (2d Cir. Sept. 10, 
2018).  

4 2017 WL 4221084, at *12. 

5 Id. at *1. 

6 2018 WL 4293327at *1. 

7 2017 WL 4221084 at *2, 10. 

8 2018 WL 4293327 at *1. 

9 2017 WL 4221084 at *2. 

10 Id. 

11 2018 WL 4293327 at *2.  Although the 
decision only discussed the expropriation 
exception to the FSIA, the court noted 
that had considered all of the Plaintiffs’ 
arguments and had concluded that they 
were “without merit.”  Id.   

12 2017 WL 4221084 at *2. 

13 Id. 

14 2018 WL 4293327 at *2 (citations and 
internal quotation marks omitted). 

15 Id. 

16 The Plaintiffs explained to the Second 
Circuit that, under English law, their 
claims were barred by the statute of limi-
tations, which had expired in or about 
1953, and by statute barring the deacces-
sion of artwork from the National Gallery.  
2018 WL 4293327 at *2 n. 1.  The district 
court had also found the Plaintiffs claims 
barred by the New York statute of limita-
tions and the doctrine of laches.  2017 WL 
4221084 at *9-13.   

17 2017 WL 4221084 at *9. 

18 Jonathan Stempel, ‘Stolen’ Matisse can 
stay in London's National Gallery: U.S. 
appeals court, Reuters, September 10, 
2018 (available at https://
www.yahoo.com/news/stolen-matisse-
stay-londons-national-gallery-u-appeals-
162303370.html) (last visited October 30, 
2018). 

19 Bakalar v. Vavra, 819 F. Supp. 2d 293, 
305 (S.D.N.Y. 2011). 

Tobin v. Trinity Church — Terms of Artist Contract Trump 

VARA Rights 

 By: David Bright1 

On August 23, 2018, the U.S. Court of Ap-
peals for the Second Circuit affirmed a low-
er court judgment denying an artist’s claims 
under the Visual Artists Rights Act of 1990 
(“VARA”) in connection with the move-
ment and alleged damage to a sculpture he 
created for Trinity Church in New York 
City.   

The plaintiff, Steven Tobin, is a sculptor 

from Coopersburg, PA who created a 
sculpture titled, The Trinity Root.  The 
Trinity Root is a bronze recreation of a 
large sycamore tree that stood in the court-
yard of St. Paul’s Chapel, which belongs 
to Trinity Church. That tree protected the 
Chapel from more extensive damage than 
it would have otherwise suffered, as a re-
sult of the attack on the World Trade Cen-
ter on September 11, 2001. The tree had to 
be cut down after the attack. 

Tobin approached Trinity Church after the 

https://www.yahoo.com/news/stolen-matisse-stay-londons-national-gallery-u-appeals-162303370.html
https://www.yahoo.com/news/stolen-matisse-stay-londons-national-gallery-u-appeals-162303370.html
https://www.yahoo.com/news/stolen-matisse-stay-londons-national-gallery-u-appeals-162303370.html
https://www.yahoo.com/news/stolen-matisse-stay-londons-national-gallery-u-appeals-162303370.html
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attack with the idea of a sculpture as a me-
morial. The parties reached an agreement in 
2004 for the commission of the work, which 
was installed in the Chapel’s courtyard, and 
dedicated on September 11, 2005. The 
sculpture remained there until December 11, 
2015, when it was moved to another proper-
ty owned by Trinity, in Connecticut.  The 
parties’ agreement provided that Trinity 

Church “has not promised the public exhibi-
tion of the Sculpture, and that Trinity may 
loan the Sculpture to third parties as Trinity 
deems appropriate.”  

The move occurred without notification to 
Tobin, and reportedly resulted in the work 
being damaged (the parties disagreed about 
the nature and extent of that damage). After 
he learned of the move, Tobin contacted 
Trinity, but the parties were not able to 
reach an agreement regarding the situation, 
resulting in Mr. Tobin’s action against Trin-
ity. 

Tobin filed suit alleging breach of contract, 
promissory estoppel, and violations of his 
rights under VARA. Trinity moved to dis-
miss Mr. Tobin’s complaint for failure to 
state a claim upon which relief can be grant-
ed under Rule 12(b)(6) of the Federal Rules 
of Civil Procedure.  On November 17, 2017, 

the district court granted that motion on 
several grounds. 

First, the court found that Tobin did not 
oppose Trinity’s motion to dismiss his 
breach of contract claim, which the court 
deemed to be abandoned under New York 
state law.  Second, the court rejected 
Tobin’s promissory estoppel claim, based 
on an allegation that Trinity made an oral 

promise to locate the sculpture permanently 
in the Chapel’s courtyard.  The court point-
ed to the express term in the written agree-
ment entitling Trinity to loan out the sculp-
ture, which by necessity would invole the 
sculpture’s movement, and also to the mer-
ger clause in the agreement.  The court also 
noted that New York courts have held that 
oral agreements for an indefinite obligation 
are unenforceable. 

Tobin alleged three claims under VARA; 
two were based on the removal of the work 
from the Chapel courtyard and one was 
based on the alleged destruction of the 
work during its removal and relocation. 
Tobin also asked the court for a declaration 
that he had not waived his VARA rights.  
Tobin claimed that removal of the sculpture 
was an actionable “distortion, mutilation 
and modification” under Sections 106A(a)
(2)-(3) because the work was site-specific 

art. The Court rejected that argument, 
finding that relocation does not by itself 
constitute distortion, mutilation, or modi-
fication under VARA. 

The Court also found that under the 
“public presentation” exclusion under 
VARA, Tobin had to prove that damage 
to his work was the result of Trinity’s 
gross negligence, and that Tobin did not 

plead sufficient facts to support 
such an inference. Therefore, the 
Court dismissed the VARA 
claims under Sections 106A(a)
(2) and (3)(A).  The Court also 
found that Tobin failed to plead 
sufficient facts to support an 
inference that the conduct of 
Trinity caused destruction of the 
work. The Court determined that 
the claims were insufficient to 
support a claim of destruction 
under Section 106A(a)(3)(B).  

Because Tobin’s three substan-
tive VARA claims were dis-
missed, the district court dis-
missed as moot Tobin’s cause of 
action seeking a declaratory 
judgment that he had not waived 
his VARA rights.  

Tobin appealed the judgment on 
the VARA claims only, aban-
doning his state claims. On Au-
gust 23, 2018, the Court of Ap-
peals for the Second Circuit af-
firmed the dismissal, focusing 
on the express term of the par-
ties’ contract that Trinity did not 
promise permanent public exhi-
bition of the work, and could, in 
fact, loan the work to third par-

ties as it deemed appropriate.  As either 
scenario would require Trinity to move 
the work, the Court found that Tobin 
waived any VARA claim to have it re-
main at St. Paul’s. Because Tobin ex-
pressly agreed to this use of his work, the 
Second Circuit found it appropriate to 
dismiss his claims premised on the modi-
fication of the work because of location.  
While the district court had not reached 
the waiver argument, the Second Circuit 
stated that it is free to offer a decision on 
any grounds supported in the record, 
even one not relied on by the district 
court. The Court determined that the re-
mainder of Tobin’s arguments were 
without merit, and affirmed the judgment 
dismissing his case. 
♦__________________________________ 

1 Pugh Hagan Prahm PLC, Coralville, IA 
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 In a recent opinion, the Central District of 
California denied Defendant General Mo-
tors summary judgment motion on the 
issue of copyright infringement to allow 
Plaintiff Adrian Falkner, who is profes-
sionally known as “SMASH 137,” to 
move forward with his action.2   

This case arose out of a simple action that 
many of us do often – a photographer tak-
ing a picture in a public place of a build-
ing.  Anticipating this common behavior, 
the drafters of the Copyright Act had cre-
ated an exception to the law in Section 120
(a) that allowed people to photograph, 
paint, and otherwise create pictorial repre-
sentations of architectural works without 
being liable for copyright infringement.3  
Whether Section 120(a) applied to a picto-
rial work connected to the architectural 
work was the central issue in this case. 

Facts 

A professional automobile photographer, 
Alex Bernstein, took a photograph of a 
Cadillac in front of SMASH 137’s mural 
in a Detroit parking garage. Several years 
earlier, SMASH 137 had been asked to 
create a work in the parking garage. He 
was given complete artistic freedom in the 
placement, the aesthetic, and the creative 

elements of the piece.  He chose to paint 
his mural on two perpendicular walls locat-
ed in the parking garage, signed his pseu-
donym “SMASH 137” on left side of the 
murals, and used similar themes from his 
prior work. 

Bernstein’s photograph captured only a 
portion of SMASH 137’s mural, did not 
include SMASH 137’s signature, but did 
include a small plaque containing copyright 
management information.  Bernstein sent 
the photograph to General Motors’ adver-
tising agency, which posted it on social 
media. 

In reaction to the publication of the photo-
graph, SMASH 137 filed a claim against 
General Motors for (1) copyright infringe-
ment; and (2) violation of the Digital Mil-
lennium Copyright Act (“DMCA”).  
SMASH 137 requested punitive damages, 
alleging that General Motor’s actions were 
intentional and willful.  General Motors 
filed a Motion for Summary Judgement on 
these claims, which the court granted.   

The Court’s Disposition of the DMCA 
Claims 

The Court stated that the DMCA claim 
requires (1) removal or alternation of the 
copyright management information; and (2) 

some culpable mental state.  See 17 U.S.C. 
1202(b).  It found that the photograph did 
not alter or remove the copyright manage-
ment information, simply by framing the 
photograph so that it did not include 
SMASH 137’s signature.  Rather, the 
DMCA required that the defendant actively 
cut, alter, or edit a work to remove the cop-
yright management information.  If Gen-
eral Motors had cropped the signature from 
the photograph, then it is likely that the 
ruling would have been different.  The 
Court also held that punitive damages are 
not available in statutory infringement ac-
tions, which is settled law, and, therefore, 
SMASH 137 was not entitled to any puni-
tive damages. 

Copyright Claim: Does the Section 120(a) 
exception apply to SMASH 137’s mural? 

The Court’s main issue was whether Sec-
tion 120(a) of the Copyright Act applies to 
SMASH 137’s mural because the mural 
was connected to an architectural work.  
The Copyright Act protects pictorial, 
graphic and sculptural works (“PGS”), as 
well as, architectural works from copyright 
infringement.4  However, Section 120(a) 
excludes from copyright protection the 
making of photographs, paintings or other 
pictorial representations of architectural 
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Adrian Falkner v. General Motors, LLC —  

Is a Mural Part of an “Architectural Work” for Copyright Purposes? 

By: Ginny Cascio Bonifacino1 
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Is the United States Returning Stolen Cultural Property to the Countries That 

Committed the Thefts in the First Place?  
Treatment of the Iraqi Jewish Archive and Other Property Under U.S. Statutes and Memoranda 
of Understanding 

By: Carole Basri1 

In May 2003, over 2700 Jewish books and 
tens of thousands of documents, records, and 
religious artifacts were discovered by a U.S. 
Army team in the flooded basement of the 
Iraqi intelligence headquarters.  The written 
records provide a better understanding of the 
2700 year-old Iraqi Jewish community.  The 
Jewish Iraqi Archive was brought to the U.S. 
to be preserved, cataloged, and digitized, and 
has been exhibited in various cities for sever-
al years.  Based on an agreement signed on 
August 19, 2003 between the Coalition Pro-
visional Authority and the National Archives 
and Records Administration,2 and extended 
by the U.S. Government in an Executive 
Order by President Obama, the Iraqi Jewish 
Archive was to have been returned to Iraq 
after September 2018.  Then on a parallel 
track, but unbeknownst to the Iraqi Jewish 
community, Congress amended the Emer-
gency Protection for Iraqi Cultural Antiqui-
ties Act of 2004 in 2008 to include import 
restrictions on Jewish artifacts. These import 
restrictions included Torahs and other Jewish 

artifacts made on or before 1990.3 After 
this, the U.S. State Department put togeth-
er separate Memoranda of Understanding 
regarding Jewish religious and cultural 
artifacts from Syria, Egypt and Libya. If 
followed, Jewish cultural and religious 
artifacts could be returned to countries 
that have engaged in ethnically cleansing 
their Jewish communities. 

The Iraqi Jewish Archive should be under-
stood in relation to the Emergency Protec-
tion Act as well as the recent Memoranda 
of Understanding made by the U.S. State 
Department with Iraq, Syria, Egypt and 
Libya. Additionally, the Red List with 
Yemen and the pending Memorandum of 
Understanding with Algeria should be 
taken into account.  

The critical issue concerns whether the 
U.S. Government should be complicit in 
returning religious and cultural property 
from ethnically cleansed Jews to the very 

countries that have persecuted them.  On 
August 29, 2018, Members of Congress 
Tom MacArthur, Daniel M. Donovan Jr., 
and Yvette D. Clarke called on President 
Trump to “revisit and reconsider the 
United States’ position regarding this 
matter, and not to implement any current 
plans that would result in these Jewish 
treasures being returned to the custody of 
the Iraqi government.”4 By extension, to 
return Jewish cultural treasures to other 
countries which ethnically cleansed Jews 
such as Syria, Egypt, Libya, Yemen and 
Algeria should be revisited and reconsid-
ered. 

Concerning Iraq, the Emergency Protec-
tion for Iraqi Cultural Antiquities Act of 
2004 (Title III of Public Law 108-429) as 
amended effective April 30, 2008, desig-
nates the types of imports restricted, in 
Section IX, F, including Torahs on parch-
ment made on or before 1990. The April 
30, 2013 amendment notes that "There 

works.   

The Court relied on the Ninth Circuit’s deci-
sion in Leicester v. Warner Brothers to ana-
lyze the instant case.5 In Leicester, where 
the work was four sculptural towers that 
were part of a large building and courtyard 
complex, the Ninth Circuit held that the 
work was part of the larger architectural 
work and, thus, Section 120(a) limited its 
protection from copyright infringement.  In 
order for Section 120(a) to apply to a PGS, 
the work at issue must be part of the archi-
tectural work. The Leicester test considered 
whether the PGS (1) “had an ‘integrated 
concept’ that includ[ed] both architectural 
and artistic portions;’” (2) contains inde-
pendent architectural features, such as col-
umns, windows, and doors, or was designed 
to appear as part of the building; and (3) 
“‘serves [a] functional purpose’ that is relat-
ed to the building.”6   

Applying these factors to SMASH 137’s 
work the Court found that it could not as a 
matter of law determine that SMASH 137’s 
mural was “part of” the architectural work.  
Unlike in Leicester, SMASH 137’s mural 
did not serve a functional purpose, contain 
any architectural elements, or appear to be 

part of the building.  The mural was paint-
ed after the parking garage was built and 
SMASH 137 was given complete freedom 
demonstrating that it was not part of the 
overall architectural concept.  As such, the 
Court denied General Motor’s summary 
judgment motion on the issue of copyright 
infringement. 

“Conceptual Separability”: An Open Is-
sue 

The Court left open an interesting issue of 
whether the “conceptual separability” doc-
trine could protect a PGS, which is part of 
an architectural work (and, thus, subject to 
the Section 120(a) exception) from copy-
right infringement.  Prior to the 1990 
amendments of the Copyright Act, only 
elements of a building that were “original 
artistic work and ‘not a part of a functional, 
utilitarian, or useful role in the architec-
ture’ were considered ‘conceptually sepa-
rable’ from the building” and received cop-
yright protection.  See Falkner (quoting 
Leicester v. Warner Bros., No. CV-95-
4058-HLH(CTX), 1998 WL 34016724, at 
*8 (C.D. Cal. May 29, 1998)).  No courts 
have definitively determined whether the 
doctrine of “conceptual separability” is still 

applicable after the 1990 amendments.7  
If “conceptual separability” still applies, 
then a PGS, which is part of an architec-
tural work, could receive its own copy-
right protection.  We will have to wait for 
a future case to decide this issue but it 
gives us something consider.   

♦__________________________________ 

1 Of Counsel at McMillan Metro, P.C., 
Potomac, MD. 

2 Falkner v. General Motors, LLC, slip 
op., 2:18-cv-00549-SVW-JPR, C.D. Cal, 
September 17, 2018. 

3 17 U.S.C. § 120(a) (2018). 

4 Id. at 102(a)(5) and (8). 

5 See Leicester v. Warner Brothers, 232 
F.3d. 1212 (9th Cir. 2000). 

6 See Falkner (quoting Leicester, 232 
F.3d. at 1217-18). 

7 In Leicester, the Ninth Circuit provides 
three different opinions of this issue.  See 

Leicester, 232 F.3d. at 1219, 1222, 1235. 
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have been active Jewish communities in 
Iraq since at least 586 BC. Torahs used in 
these communities are parchment scrolls 
bearing Hebrew writing in black ink. The 
scroll is wound around two wooden rods, 
and metal finials may cover the tops of 
the rods. The Torah is housed in a cylin-
drical case of wood that may be decorated 
with inscriptions and/or semi-precious 
stones." 

Concerning Syria, the Public Law 114-
151 applies to Syria as of August 15, 
2016 for Jewish religious and cultural 
artifacts including, specifically, Torah 
scrolls written on or before 1920 AD. 
According to the Federal Register, Vol. 
81, No. 157, Monday August 15, 2016 
pg. 53919, Section IX. Parchment, Paper, 
and Leather, Parchment A. 2, “Torahs 
and portions thereof: scrolls bearing He-
brew writing in black ink, wound around 
two wooden rods, and originally housed 
in a cylindrical wooden case.”5 Further, 
Section X. Painting and Drawing, A. 2, 
includes a reference to “Jewish paintings 
may include iconography such as meno-
rahs.”6 Additionally, Section XII. Writing 
includes writing “[o]n paper, parchment, 
leather, wood, ivory, stone, metal, textile, 
stucco, clay, mosaic, painting, and ceram-
ic, in pictographic, cuneiform, Phoenici-
an, Aramaic, Syriac, Hebrew, Greek, Lat-
in, and Arabic scripts.”7 

 Concerning Egypt, the Memorandum of 
Understanding is effective as of Decem-
ber 5, 2016 for religious artifacts includ-
ing Torahs created on or before 1517 AD.  
The Egyptian import restrictions imposed 
on December 6, 2016 in Federal Register, 
Vol 81. No. 234 (December 6, 2016) pg. 
87809 covers in Section X. Papyrus “[s]
crolls, books, manuscripts, and docu-
ments, including religious, ceremonial, 
literary, and administrative texts. Scripts 
include hieroglyphic, hieratic, Aramaic, 
Hebrew, Greek, Latin, Coptic and Ara-
bic.” And Section XIII. Writing covers 
“[o]n papyrus, wood, ivory, stone, metal, 
textile, clay, and ceramic, in hieroglyphic, 
hieratic, Aramaic, Assyrian, Babylonian, 
Persian, Hebrew, Greek, Latin, Coptic, 
and Arabic scripts.”8 

Concerning Libya, the Memorandum of 
Understanding with Libya signed on Feb-
ruary 23, 2018 had a hearing at the US 
State Department on July 19, 2017 after 
publishing a notice in the Federal Regis-
ter on June 16, 2017 for hearings on reli-
gious artifacts including writings on 
parchment made on or before 1911 AD. 
According to the presidential memoran-

dum signed by President Donald J. Trump 
on February 9, 2018 known as the Notice 
Regarding the Continuation of the National 
Emergency with Respect to Libya, 

On February 25, 2011, by Execu-
tive Order 13566, the President 
[Obama] declared a national emer-
gency to the International Emer-
gency Economic Powers Act (50 
U.S.C. 1701‑1706) to deal with the 
unusual and extraordinary threat 
to the national security and foreign 
policy of the United States consti-
tuted by the actions of Colonel 
Muammar Qadhafi, his govern-
ment, and his close associates, 
which took extreme measures 
against the people of Libya, includ-
ing using weapons of war, merce-
naries, and wanton violence against 
unarmed civilians.  In addition, 
there was a serious risk that Libyan 
state assets would be misappropri-
ated by Qadhafi, members of his 
government, members of his fami-
ly, or his close associates.  The 
foregoing circumstances, the pro-
longed attacks against civilians, 
and the increased numbers of Liby-
ans seeking refuge in other coun-
tries caused a deterioration in the 
security of Libya and posed a seri-
ous risk to its stability.  

The situation in Libya continues to 
pose an unusual and extraordinary 
threat to the [United States] nation-
al security and foreign policy, and 
[according to President Trump] 
measures are needed to protect 
against the diversion of assets or 
other abuses by members of 
Qadhafi’s family, their associates, 
and others hindering Libyan nation-
al reconciliation.  

For this reason, the national emer-
gency declared on February 25, 
2011, must continue in effect be-
yond February 25, 2018.  There-
fore, in accordance with section 
202(d) of the National Emergencies 
Act (50 U.S.C. 1622(d)), I am con-
tinuing for 1 year the national 
emergency declared in Executive 
Order 13566.9  

This presidential memorandum on Libya 
regarding the national security emergency 
with Libya was signed by President Trump 
less than two weeks before the signing of 
the Libyan Memorandum of Understanding. 
The announcement of the Libyan Memoran-
dum of Understanding by the United States 

State Department on February 23, 2018 
“continues “similar regulations” imposed 
in December by an emergency re-
striction”. The Memorandum of Under-
standing with Libya “prohibits artifacts 
dated 1911 and earlier from being 
brought into the country [United States] 
from Libya.”10  

Further, concerning Libya, “[t]he emer-
gency restrictions from December list 
many general categories of artifacts, and 
specifically mention “scroll and manu-
script containers for Islamic, Jewish, or 
Christian manuscripts.” Among objects 
listed in the memorandum request last 
year were Jewish ritual objects, includ-
ing antique Torah scrolls, tombstones 
and books.”11 In light of the current situ-
ation in Libya, it is difficult to under-
stand how the cultural and religious arti-
facts of an ethnically cleansed group, 
such as Libyan Jews, could be returned 
to Libya.  At this time, it is clear that 
Jewish cultural and religious articles 
returned to Libya would not be safe. 
Further, it is unclear to whom Jewish 
cultural and religious articles would be 
returned.12   

The critical point for Iraqi Jews is that 
these religious and cultural artifacts are 
sacred to them, and never belonged to 
the Iraqi government. The Iraqi Jewish 
Archive is expropriated property stolen 
under the color of law. The artifacts in 
the Iraqi Jewish Archive either belonged 
to private citizens or to the Iraqi Jewish 
community.  It is important to note that 
there is no longer a Jewish community in 
Iraq. However, it is not just about the 
Iraqi Jewish Archive. There is a larger 
issue impacting Jews, Christians, and 
other minorities that needs to be 
solved.  The Emergency Protection Act 
and the Memoranda of Understanding 
are unfair and do not take into account 
the circumstances at hand.  The issue of 
stolen Jewish property being returned to 
the countries of Iraq, Syria, Egypt and 
Libya, countries that ethnically cleansed 
the Jews, is growing. It could soon in-
clude other countries in the Middle East 
like Yemen and Algeria.  Suffice it to 
say that the Emergency Protection Act 
and Memoranda of Understanding are 
not understanding or protecting the 
rights of Jews and other minorities to 
their religious and cultural artifacts. 

Concerning Yemen, on January 31, 
2018, the International Council of Muse-
ums (“ICOM”), acknowledged that “the 
armed conflict in Yemen has brought 
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instability to the country.”13 “This situation 
threatens to get worse. On January 31, the 
ICOM announced the release of a Red List 
for Yemen.  The Red List directly targets 
Hebrew manuscripts and Torah Finials 
while reaffirming the Yemeni govern-
ment’s claims to Jewish property.  To 
quote the Red List: “Yemeni authorities 
will ask for the retrieval and the repatria-
tion” of these items. Frequently, issuing a 
Red List is the first step in a process to 

hold public hearings and ultimately pass 
Memorandums of Understanding between 
the United States and foreign governments. 
Even when the governments, like Yemen, 
blockade art and cultural property and de-
ny U.S. citizens the rights to their historic 
heritage.  

Concerning Algeria, the U.S. State Depart-
ment is considering a proposed Memoran-
dum of Understanding. A U.S. State De-
partment hearing on a proposed Algerian 
Memorandum of Understanding, which I 
participated in, was held on July 12, 2018. 
A decision based on the hearing is pend-
ing.  

Further, concerning Iraq, Syria, Egypt, 
Libya, Yemen, and Algeria, no such Emer-
gency Protection Act, Memorandums of 
Understanding, or Red Lists should have 
been made or should be made with a state 
where Jews were and are subjected to eth-
nic cleansing and state-sanctioned anti-
Semitism. In Iraq, Nuremberg like laws 
were enacted and led to ethnic-cleansing.14 

It is essential to prevent a new Memoran-
dum of Understanding from going into ef-
fect that legitimizes the theft of Yemenite 
and/or Algerian Jewish property. In Yemen 
and Algeria, as is the case in Iraq, Syria, 
Egypt and Libya, the United States Customs 
Department could seize such property and 
hand it over to foreign governments.15  

The Memorandums of Understanding, the 
Emergency Red List of Cultural Objects At 
Risk In Yemen, and the recent hearing on 

the proposed Memorandum of Understand-
ing in Algeria, have all been enacted or 
heard within the past three years and do not 
seem to consider the claims of Jews and 
other minorities. Given the fact that Jews 
were ethnically cleansed from Iraq (only 5 
Jews remain), Syria (fewer than 50 Jews 
remain), Egypt (fewer than 75 Jews remain), 
Libya (no Jews remain), Yemen (fewer than 
50 Jews remain), and Algeria (no Jews re-
main), their rights and claims should be 
protected. 

Further, the U.S. State Department should 
not enter into Memoranda of Understanding 
that create U.S. import restrictions because 
these agreements do not meet the four-part 
test that determines whether U.S. import 
restrictions apply. The four-part determina-
tions are not met since the Memoranda of 
Understanding have specifically included 
Jewish religious and cultural artifacts.16 Fi-
nally, this violates the Universal Declaration 
of Human Rights Articles 17. Article 17 
states that “Everyone has the right to own 
property alone as well as in association with 

others,”17 and “No one shall be arbitrarily 
deprived of his property.”18 

Yet, the United States Government, using 
the Emergency Protection Act, Memoran-
da of Understanding and Emergency Red 
List Of Cultural Objects At Risk In Yem-
en, has placed import restrictions on cul-
tural artifacts produced by Jewish, Coptic 
Christians and other minority peoples on 
behalf of Iraqi, Syria, Egypt, Libya and 
Yemen. It also proposes to do the same 
for Algeria. Further, the United States 
Government promises to return the Iraqi 
Jewish Archive, including the three note-
books of the Ben Ish Hai and a 16th cen-
tury Jewish book seized by Saddam Hus-
sein’s secret police, to Iraq’s sectarian 
government.   

To provide some background, when Jews 
were expelled from Iraq, they were not 
permitted to take their religious and cul-
tural artifacts including Torahs and holy 
books.  Under Iraqi law, Jews could only 
take one suitcase with three summer out-
fits, three winter outfits, one pair of shoes, 
one blanket, underwear, socks and sheets, 
one wedding ring, one watch, one thin 
bracelet, and no more than 50 dinars.  No 
prayer books, photographs, Torahs, meno-
rahs, kiddish cups and other heirlooms 
were allowed to leave.19 In fact, even 
women and children were searched on 
leaving.  In short, there was no way to 
take out any sacred Jewish artifacts.  

This means that, while Iraq, Syria, Egypt, 
Libya, and Yemen engaged in ethnic 
cleansing of their Jewish populations, 
Jewish religious articles, including Torahs 
created on or before certain dates, would 
have to be returned to those same coun-
tries. (Note that ethnic cleansing violates 
international law. Please see the Fordham 
International Law Journal, The Jewish 
Refugees from Arab Countries: An Exam-
ination of Legal Rights-A Case Study of 
the Human Rights Violations of Iraqi 
Jews, Vol. 26, No. 3, March 2003.) Thus, 
the Emergency Protection Act, the Mem-
oranda of Understanding and the Red List 
require returning stolen property to the 
countries that committed the thefts in the 
first place.  

Interestingly, most Torahs from Arab 
countries are inscribed on the tikah (the 
cylindrical scroll case) with the name of 
the party who provides the Torah. The 
Torah is only on loan to the synagogue 
while the person or family attends the 
synagogue and can be removed by the 
family when they leave. This is what hap-
pened in Yangon (Rangoon), Myanmar 
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(Burma). Therefore, the Torahs are often 
individual and/or communal property and 
should be allowed to travel with the indi-
vidual and/or the community once it is 
forced to leave the country through ethnic 
cleansing.  

In either case, Jews from these Arab coun-
tries would not willingly leave these pre-
cious religious artifacts, especially Torahs, 
behind. Indeed, according to Jewish Law if 
a Torah is dropped by accident the entire 
Jewish community must fast. These Torahs 
were not abandoned, they were left behind 
due to ethnic cleansing. 

Further, according to a March 22, 2018 
article in the Jerusalem Post entitled “Syria 
accuses Israel of Removing Jewish Arti-
facts from Damascus Temple”,  the Syrian 
Ambassador Ja’afari accused “Turkish and 
Israeli intelligence services [of looting 
Jewish] artifacts and manuscripts from the 
ancient [Damascus Eliyahu Hanavi Syna-
gogue also known as the Jobar Synagogue] 
synagogue there,”20  
Further, the Syrian ambassador wrote, 
“The items were then smuggled through 
local and foreign intermediaries to Istan-
bul, where they were received by antiqui-
ties experts who certified that they were 
extremely valuable antique objects. The 
items were subsequently smuggled to New 
York.”21 If this were true, would the Unit-
ed States Government try to return Syrian 
Jewish religious artifacts to Syria?  

In fact, much of the Iraqi Jewish Archive is 
from my grandfather’s school, the Frank 
Iny School.  The Frank Iny School was 
always privately owned until it was expro-
priated by the Iraqi Government in the 
early 1970’s.   

Thus, private as well as communal proper-
ty will be returned to the same country that 
persecuted and ethnically cleansed their 
Jewish community, a community that had 
lived in Iraq for over two-thousand seven 
hundred years since the time of the de-
struction of the First Temple in Jerusa-
lem.  This is a tragic situation for Iraqi 
Jews.  

Further, what happens with the Iraqi Jew-
ish Archive will affect what happens to 
other expropriated, stolen Jewish property 
including Torahs and sacred religious arti-
cles in Arab countries.  Additionally, it 
will affect what happens to the religious 
artifacts of other minorities, such as Chris-
tians, Yazidi, Mandeans, Ba'hai, and other 
minorities in Arab countries who are pres-
ently being ethnically cleansed.  Indeed, 
this is an attempt to erase the history of 

Jews and other minorities from Arab coun-
tries. 

The Iraqi Jewish Archive should not be re-
turned to Iraq.  The Iraqi Jewish Archive 
was found in May 2003, in the Mukhabarat, 
Secret Police headquarters of Saddam Hus-
sein, and is presently being restored by the 
US Government. It contains a 400 year-old 
Hebrew bible, a 200 year-old Talmud, a 
Torah scroll and tikah, and other sacred 
books, as well as the records from the Frank 

Iny School. (In fact for the last fifteen years, 
a complete list of what is in the Iraqi Jewish 
Archive has never been made public by the 
United States National Archives and Rec-
ords Administration, so there is no way of 
knowing the totality of what the Iraqi Jew-
ish Archive contains.) 

On a personal note, the records of the Frank 
Iny School are part of the Iraqi Jewish Ar-
chive. Like the rest of the Iraqi Jewish Ar-
chive, the records, books and other artifacts 
from my grandfather’s school should not be 
returned to Baghdad. All of the Iraqi Jewish 
Archive should be returned to its rightful 
owners. It should be returned to Iraqi Jews, 
both to its individual owners and to the 
community.  The Iraqi Jewish Archive was 
expropriated from the Iraqi Jews. It was part 
of the ethnic cleansing of Iraqi Jews from 
Iraq. This history is intertwined with the 
persecution of the Iraqi Jews and the found-
ing of the Frank Iny School in September 
1941, three months after the Farhud. 

The Farhud was a pro-Nazi uprising in 
Baghdad where an estimated 137 Jews were 
killed and thousands more injured. The 
Farhud was a pogrom, known as the Kris-
tallnacht of the Arab world. The Farhud was 
a culmination of anti-Jewish propaganda by 
Hitler.My mother and father were witnesses 
to the Farhud. My mother had just escaped 
Belgium in December 1939, only to witness 
the Farhud two years later. Starting with the 
appointment of Dr. Fritz Grobba in 1932 as 
the Charge d’Affair at the German Consu-
late, Nazi ideology pervaded Iraq. Dr. 
Grobba bought the Arabic newspaper, il-
Alem il Arabi, and published installations of 
Mein Kampf. He also persuaded Radio Ber-
lin to begin Arabic broadcasts. 

By 1934, travel restrictions were placed 
on Iraqi Jews. In 1935, state secondary 
and high schools had quotas to limit the 
number of Jewish students, and in 1936, 
Jews were required to have Moslem part-
ners to engage in any business requiring 
government licenses. In 1939, a pro-Nazi 
and anti-Jewish school curriculum was 
required in all Iraqi schools. 

The pro-Nazi coup in April 1941 was led 
by Rashid Ali and the Mufti of Jerusalem, 

Amin al-Husseni. The British defeated the 
coup, but before the British took control, 
the Farhud started and the killing, raping, 
and pillaging of the Jews occurred.  

This was the death knell of the two-
thousand and seven hundred year-old 
community of Jews, dating back to before 
the destruction of the first temple in Jeru-
salem. In 1948, when Israel was formed, 
there were about 165,000 Jews in Iraq. 
Now there are just five left. 

Immediately after the Farhud, in 1941, 
Frank Iny built the school renowned for 
teaching students in English, French, Ara-
bic, and Hebrew. He provided scholar-
ships to some Moslem and Christian chil-
dren to attend the school. The school pre-
pared students to attend the best universi-
ties in Europe and the United States. It 
was well known throughout the Middle 
East, and was featured in the BBC News 
segment in 1970. 

Frank Iny was forced to escape again in 
1948, at the time of the creation of Israel. 
His partner, Shafiq Adas, was hung in 
front of his home in Basra for being a 
“Zionist” and a “communist”. Frank Iny 
was taken into custody and had to bribe 
his way out and promise to leave two 
children in Baghdad. He left immediately 
with his wife and only four of his six chil-
dren. The other two children were smug-
gled out through Kurdistan a year later. 

The enactment of legislation rescinding 
citizenship and confiscating the property 
of the Jews in 1951 and 1952 led to the 
Jews leaving en mass as refugees, mostly 
to Israel. In Israel, the Iraqi Jews lived in 
Maabrot, refugee camps, for over ten 

Given the fact that Jews were ethnically cleansed from Iraq 
(only 5 Jews remain), Syria (fewer than 50 Jews remain), 

Egypt (fewer than 75 Jews remain), Libya (no Jews remain), 
Yemen (fewer than 50 Jews remain), and Algeria (no Jews 

remain), their rights and claims should be protected. 
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years. Those Jews, who remained behind, 
suffered through the public hangings of the 
nine Jews in Baghdad in 1969 as well as 
other human rights violations. 

Frank Iny continued to sponsor the school 
even through the difficult time when Sad-
dam Hussein came to power. Saddam or-
ganized the secret police and the hangings 
of the Jews in Liberation Public Square. At 
this time, in the late 1960’s and early 
1970’s, the Frank Iny School was a beacon 
of light as the only Jewish school to re-
main open. The Frank Iny School was al-
lowed to stay open because Frank Iny pri-
vately funded the school when all the Jew-
ish bank accounts, both private and com-
munal, were frozen. The school provided 
food to the students and the community so 
they would not starve. 

The school closed in the early 1970’s when 
most of the remaining Jews were allowed 
to leave as penniless refugees. The records 
of the school were expropriated by the 
secret police. These records included the 
names of students, Jews, Moslems and 
Christians, who attended the school. Ex-
posing these records has or could jeopard-
ize the safety of these students. The right 
to privacy is a fundamental right, and is 
reinforced by the passage of the European 
Data Directive on Oct. 22, 2013, and the 
General Data Protection Regulation which 
was implemented on May 25, 2018. There-
fore, the Frank Iny School records should 
not be returned to Iraq. 

The Iraqi Jewish Archive should be re-
turned to its private and communal Iraqi 
Jewish owners. These owners were never 
consulted on the expropriation of their 
property or on the so-called agreement 
made between the US and Iraq to return 
their property to Iraq. This is a matter of 
law and justice. I am the granddaughter of 
Frank Iny, I made a documentary on my 
grandfather and the school in 1995 and 
updated it in 2000. This documentary was 
shown at several international film festi-
vals and on PBS in New York. In his 
memory, the records from the Frank Iny 
School and the entire Iraqi Jewish Archive 
should not be returned to Iraq. 
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